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I INTRODUCTION

Petitioner Tower Lane Properties, Inc. (“TLP”) seeks to bﬁild a palatial residential compound
on three hillside parcels located in the Benedict Canyon area of the City. For more than a year now,
TLP has threatened the City with unrelenting litigation and crushing damages if the City subjects the
project to any public hearing or even a modicum of environmental review. While the City has no
desire to delay the project or engage in protracted ﬁtigation with a developer with unlimited
resources’, the City cannot ignore that Los Angeles Municipal Code Section 91.7006.8.2 requires
discretionary Planning approval for grading on large hillside building sites.

For decades, the City has interpreted Section 91.7006.8.2 to apply to all large hillside grading
projects. Hoping to avoid any public hearing or environmental review, TLP argues that the Section
only applies to subdivision projects, and that it has no intent to subdivide its property. The Court,
however, should uphold the City’s interpretation because it is supported by the plain language of the
Section, historical City Attorney opinions dating back twenty years, historical Building and Safety
Plan Check Correction sheets dating back to the 1970s, and multiple cases where the City, in fact,
applied Section 91.7006.8.2 to projects that involved no subdivision of land.

Resolution of the proper interpretation of Section 91.7006.8.2 should end this lawsuit.
Unfortunately, TLP’s prayer for relief overreaches by asking this Court to take the unprecedented
step of ordering the City immediately to issue all grading and building permits for the entire project
even though the City has not completed its review. Putting aside Section 91.7006.8.2°s
requirements, the City asked TLP to provide additional information to ensure that the project will
have proper drainage, to ensure that the project complies with conditions the City imposed in 2000
on a private street approval serving the project, and to ensure that project grading will not harm
protected Oak and Sycamore trees. Some of these issues may require the City to take additional

discretionary actions, which would serve as an independent basis for environmental review. The

! Tower Lane Properties, Inc. is reported to be the corporate face of Saudi Prince
Abdulaziz ibn Abdullah ibn Abdulaziz al Saud. See, e.g., “Saudi prince sues L. A. over Benedict
Canyon project,” available at http://latimesblogs latimes.com/lanow/2012/05/saudi-prince-sues-la-
over-benedict-canyon-project.htmi.
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City does not yet know whether that is the case because TLP has refused the City’s reasonable
requests for information opting instead to pursue this premature lawsuit.

The Court should reject TLP’s attempt to circumvent the City’s procedures. City staff should
be given the opportunity to review the project based on all of the information it has reasonably
requested. If TLP disagrees with the decisions the City makes, it may pursue administrative appeals.
Then, and only then, should the Court be called upon to review the City’s decisions for error or
abuse of discretion based upon the record that was before the City.
1L STATEMENT OF FACTS

On May 3, 2011, TLP applied to the City’s Department of Building and Safety for building
and grading permits to construct a residential compound located at 9933, 9937, and 9941 West
Tower Lane. (Gill Decl,, §3.) TLP proposes to build a compound consisting of a 24,472 square
foot main residential structure, pool, spa, pool cabana building, pool service and equipment building,
and “accessory living quarters” at 9941 West Tower Lane; an additional 2,824 square foot
residential structure and a garage at 9937 West Tower Lane; and yet another 5,156 square foot
residential structure and detached carport at 9941 West Tower Lane. (Petition, at 99 18-20.) TLP
contends that grading for the project will require 20,715 cubic yards of cut. (Tokunaga Decl., §21.)

On May 23, 2011, the Department of Building and Safety released correction sheets to TLP,
identifying some of the additional steps TLP must take before permits can issue. (Gill Decl., 94.)
Among other things, the pre-printed Correction Sheets state, “City Planning approval is required for
any import or export of earth materials to or from and for grading work conducted on a grading site
in Hillside Areas having an area in excess of 60,000 square feet.” (Respondents Joint Exhibits
(“RIE™), Tab 24.) The Department of Building and Safety circled this item, indicating that it was
applicable to the project, and further wrote, _“Apply ASAP.” (Id)

The Department’s notation was based on Section 91.7006.8.2, which requires that developers
obtain a tract map approval for grading projects on hillside building sites exceeding 60,000 square
feet in area, or obtain a discretionary waiver of the tract map requirement. (Gill Decl., § 4; LAMC §

91.7006.8.2, Tab 38, p. 716.)
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Rather than heed the Department of Building and Safety’s advice to “Apply ASAP,” for the
Planning Department’s approval, TLP waited nearly a year to do so. (Tokunaga Decl., § 8.) Finally,
on April 13,2012, TLP applied for a discretionary waiver of Section 91.7006.8.2’s requirements.
(Id at 9 12.)

The Planning Department’s written procedures state that the Advisory Agency may issue a

waiver under Section 91.7006.8.2 in two instances:

a. The applicant has a valid discretionary entitlement for the
project and the CEQA clearance for that entitlement considered
the proposed grading.

L

OR

b. The Advisory Agency determines that the proposed project
is 1) exempt under CEQA, or 2) adopts a negative declaration for
the project, and finds that a waiver will not adversely impact the
hillside area or neighboring properties,

(January 11, 2012 Filing Procedures Memo, Tab 19.) In both instances, the Advisory Agency must
make written findings that waiving the tentative map requirement “will not adversely impact the
hillside area or neighboring properties.” (Id. at 471-72.)

TLP’s application sought a waiver under Section a. above. (Tokunaga Decl., §12.) For the
requisite environmental clearance, TLP sought to rely upon a categorical exemption the City issued
in 2000 for a conditional private street approval serving TLP’s parcels. (/d. at§ 13.) The Deputy
Advisory Agency, however, concluded that the categorical exemption did not evaluate the grading
TLP proposes for the current project. (Jd at 9 16.) In fact, when the City approved the private street
modification in 2000, TLP’s predecessor in interest did not submit any specific building plans at all.
(Id) Thus, on May 10, 2012, the Deputy Advisory Agency sent TLP a letter advising that the City
was suspending its waiver application for lack of an adequate environmental study. (/d at §19.)
The notice directed TLP to prepare an Environmental Assessment Form to start the City’s
environmental review process. (RJE, Tab 13.) TLP has not yet filed the Environmental Assessment

Form and, therefore, TL.P’s waiver application remains suspended. (Tokunaga Decl., §19.)
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Il. STANDARD OF REVIEW

TLP brings this challenge under Code of Civil Procedure Section 1085’s traditional mandate
procedures. Section 1085 states, “A writ of mandate may be issued by any court to any inferior
tribunal, corporation, board, or person, to compel the performance of an act which the law specially
enjoins, as a duty resulting from an office, trust, or station . . . .”

Courts exercise limited review in ordinary mandamus proceedings. “They uphold an agency
action unless it is arbitrary, capricious, lacking in evidentiary support, or was made without due
regard for the petitioner's rights.” Sequoia Union High Sch. Dist. v. Aurora Charter High Sch., 112
Cal. App. 4" 185, 195 (2003). Additionally, a traditional writ of mandate will not issue for matters
over which the law grants the agency discretion. See Hz:ctchinson v. City of Sacramento, 17
Cal. App.4th 791,796 (1993).

Furthermore, the City is grahted substantial deference in interpreting its own laws and
regulations, such as Section 91.7006.8.2. Courts will follow an agency’s interpretation of its own
laws and regulations unless that interpretation is clearly erroneous. See, e.g., Terminal Plaza Corp. v.
City and Cnty. of San Francisco, 186 Cal. App. 3d 814, 825-826 (1986) (“We recognize that the
interpretation of the [planning commission] resolution by the administrative agency charged with
enforcing it is entitled to great weight and should be followed unless clearly wrong. [Citations.]
Nevertheless, the ultimate interpretation of the resolution is a question of law. We are bound neither

by the interpretation of the lower court nor by the construction given the resolution by the City.”)

IV. ARGUMENT

A. Section 91.7006.8.2 Requires Discretionary Review Of All Grading Projects On
Large Hillside Building Sites

Section 91.7006.8.2 states:

Tentative Tract Map. No permit shall be issued for the import or
export of earth materials to or from and no grading shall be
conducted on any grading site in hillside areas having an area in
excess of 60,000 square feet (3574 m”) unless a tentative tract map
has been approved therefore by the advisory agency. The advisory
agency may waive this requirement if it determines that a tract map
is not required by the division of land regulations contained in
Chapter I of the Los Angeles Municipal Code.

4
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(RJE, Tab 38, p. 716.)

The term “site” in Section 91.7006.8.2 is defined in Section 91.7003 as “any lot or parcel of
land or contipuous combination thereof, under the same ownership, where grading is performed or
permitted.” (Id at 708.) The term hillside is defined as “any land designated as a Hillside Area based
on the latest Bureau of Engineering Basic Grid Map No. A-13372 and made part of this section.”

(d.)
1. The Purpose Of Section 91.7006.8.2 1Is To Protect Hillsides From Harmful

Grading And The Plain Language Of The Section Demonstrates Its Scope
Is Not Limited To Subdivisions

The City agrees with TLP that Neville v. Cnty. of Sonoma, 206 Cal. App. 4™ 61,70 (2012)
states the prevailing law governing statutory construction. (Opening Br. at 7.) The Court’s task is “to
ascertain the intent of the Legislature so as to effectuate the purpose of the law.” Neville at 70. In
determining the legislative intent, “a court must look first to the words of the statute themselves,
giving to the language its usual, ordinary import and according significance, if possible, to every
word, phrase and sentence in pursuance of the legislative pilrpose"’ Id A construction “making some
words surplusage is to be avoided.” Id.

Here, the purpose of Section 91.7006.8.2 is to protect the integrity of the hillsides and the
surrounding community from harmful grading. As the Deputy Director of Planning explained in his
January 11, 2012 Procedures Memorandum, Section 91.7006.8.2 is consistent with “the City’s efforts
over the past couple of decades to ensure that projects having the potential to impact the environment
are subjected to environmental review and discretionary approval.”® (RJE, Tab 19, p. 479.) The
Section accomplishes this purpose by subjecting grading on large hillside building sites — the type of
grading that is most likely to harm the integrity and beauty of the hillside and to disturb the general

welfare of those in the surrounding community — to discretionary review.

* As the Deputy Director of Planning notes, other ordinances the City has adopted to protect
the hillside areas include LAMC §§ 12.24 (Baseline Hillside Ordinance), 17.05 (Division of Land
Regulations, Design Standards, Grading Plans, Slope Density), 12.21 (Retaining Wall Ordinance),
12.42 (Landform Grading), 13.16 (“HS” Hillside Standards Overlay District). (RJE, Tab 19, p. 479.)

5
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The City assigned the Advisory Agency the task of reviewing grading plans because the
Advisory Agency is well acquainted with the City’s General Plan’s policies regarding hillside
development, as well as the impacts that often result from large scale hillside grading. (Tokunaga
Decl., 99 2-3.) The City invoked the tentative tract maps procedure because it is well suited for
analyzing the potential impacts of hillside grading. In particular, the tentative tract map procedure
requires the Advisory Agenéy to make findings regarding consistency with the general and specific
plan; whether the site is physically suitable for the type of development proposed; whether the
proposed improvements are likely to cause substantial environmental damage; whether the
improvements are likely to cause serious public health problems, and whether the improvements will
conflict with access easements. See, e.g., Gov’t Code § 66474 (setting forth grounds for denial of a
tentative or parcel map) and Procedures Memorandum, Tab 19, 474-75 (modifying these findings
slightly to apply more directly to hillside grading). These are precisely the inquiries the City should
make in determining whether and under what conditions to allow large grading projects in hillside
areas.

Section 91.7006.8.2 should not be interpreted as applying solely to subdivisions simply
because the City decided to assign the Advisory Agency the role of reviewing grading applications
and invoked the tentative tract map procedures for that review. Indeed, Section 91.7006.8.2 states
that “no grading shall be conducted . . . unless a tentative tract map has been approved therefor by
the advisory agency.” Using the word “therefor” to refer to the “grading,” clearly indicates that the
purpose of the tract map in Section 91.7006.8.2 is for hillside grading, not the division of land. Thus,
as the Deputy Director of Planning explained, “Although the Section borrows subdivision map |
procedures, it creates a process that is outside the Subdivision Map Act.” (RJE, Tab 19, p. 480.)

Additionally, Section 91.7006.8.2 states thét the “advisory agency may waive [the tentative
tract map requirement] if it determines that a tract map 1s not required” by the City’s subdivision
regulations. If the Section were meant to apply only to subdivisions, then the provision would have
read, “the advisory agency shall waive [the tentative tract map requirement] if it determines that a

tract map is not required” by City’s subdivisions regulations. By making the waiver discretionary, the

6
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provision clearly indicates that the Advisory Agency may require a tract map for grading, even where
the City’s subdivision regulations do not require a tract map.

Finally, the term “site” in Section 91.7006.8.2 means “any lot or parcel of land or contiguous
combination thereof, under the same ownership, where grading is performed or permitted.” See
LAMC § 91.7003. The fact that Section 91.7006.8.2 applies to existing contiguous parcels, which
have already been subdivided, further demonstrates that Section 91.7006.8.2 is not limited solely to
subdivision projects.

TLP argues that Section 91.7006.8.2 was adopted because without it there exists a potential
“for developers proposing a subdivision project to first obtain large-scale grading permits for their
property, complete the grading work, and only then apply for a subdivision, thereby avoiding and
subverting the City’s ability to condition the grading.” (Opening Br. at pp. 8-9.) According to TLP,
Section 91.7006.8.2 “closes that potential loophole by requiring the submission, consideration, and
approval of a tentative tract map (including associated grading plans) by the Advisory Agency, prior
to the issuance of grading permits for subdivision projects.” (Id.)

TLP’s interpretation misses the mark for three reasons. First, there is no indication that in
adopting Section 91.7006.8.2, the City was concerned with the impacts of grading projects on large
hillside building sites only if the project proposed a subdivision. TLP’s own application demonstrates
that grading projects that propose no subdivision can be quite large and potentially create a number of
significant environmental impacts.3

Second, TLP’s interpretation renders Section 91.7006.8.2’s reference to a tentative tract map
for the grading meaningless. It also renders illusory the Advisory Agency’s discretion to require a |
tract map where the subdivision regulations require none. As noted in Neville, courts will avoid a
construction that renders some words and provisions surplusage. Neville, 206 Cal. App. 4™ at 70.

Third, TLP’s interpretation renders Section 91.7006.8.2 ineffectual. CEQA already prevents

developers from “subverting the City’s ability to condition the grading” as part of the subdivision

7 See Tokunaga Decl., §21 (TLP’s project proposes grading consisting of 20,715 cubic yards
of cut) and RJE, Tab 16 (expert reports outlining environmental impacts of project).)
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process. Under CEQA, projects that contain both discretionary and ministerial elements are deemed
to be discretionary; meaning, no part of the project can move forward until environmental review for
the project as a whole is complete and all mitigation conditions have been imposed, See, e.g., Day v.
City of Glendale, 51 Cal. App. 3d 817, 824 (1975) (“section 21080 extends CEQA’s scope to hybrid
projects of a mixed ministerial-discretionary character; doubt about whether a project is ministerial or
discretionary should be resolved in favor of the latter characterization.”). In other words, before the
City can issue a grading permit for a project that proposes a discretionary subdivision, the City must
evaluate the environmental impacts of the project as a whole and impose all necessary mitigation
measures, TLP’s interpretation of Section 91.7006.8.2 would serve as no additional protection
against an unscrupulous developer intent on violating CEQA by segmenting the project. Indeed,
under TLP’s interpretation, a developer may easily avoid Section 91.7006.8.2 (and CEQA) by pulling
“by right” grading permits without ever mentioning its future plan to subdivide the property. In
contrast, the City’s interpretation of Section 91.7006.8.2 truly protects the hillsides by ensuring that
all grading projects on large hillside building sites are subjected to discretionary review, regardless of
whether the developer discloses or possesses an intention to subdivide the property in the future.

TLP also disingenuously argues that the City’s interpretation of Section 91.7006.8.2 forces it
to do the impossible. TLP argues that the City 1s reﬁuiring it to seek approval of a “map . . . showing
the design of a proposed subdivision creating five or more parcels,” even though its project does not
create five or more parcels. (Opening Br. at 10.) Not true. State law does require tentative tract
maps for projects proposing the creation of five or more parcels (see Gov’t Code § 66426), but neither
state law nor the Municipal Code prohibits TLP from filing a tentative tract map for its grading |
project. The tentative tract map called for in Section 91.7006.8.2 need not further subdivide TLP’s
parcels. See also LAMC § 17.01 A.3. (“The provisions of this article shall not be construed as
preventing the recording of a final tract map containing less than five lots or creating fewer than five
condominium units in accordance with the procedures outlined herein and in the Subdivision Map
Act.”)

Moreover, it bears emphasis that the City has not required TLP to prepare a tentative tract

map for the project. TLP applied for a waiver of the tract map requirement for grading on large
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hillside building sites. The City determined that the environmental clearance TLP sought to rely upon
for the waiver — i.e., a clearance for a conditional private street modification approval granted in
2000 — did not consider the grading or the project TLP now proposes. (Tokunaga Decl., §16.) The
City, therefore, suspended its review of TLP’s waiver application until such time as TLP {iles an
environmental assessment form, allowing the City to begin its initial study of the project’s
environmental impacts. (/d at919.) Ultimately, the City may very well be in a position to issuc a

waiver. But the City cannot make that decision until the environmental review process is completed,

2. The City Has Always Interpreted Section 91.7006.8.2 to Apply To All
Grading Projects On Large Hillside Building Sites

TLP alleges that “despite being in existence for over 25 years — the City has never before
applied Section 91.7006.8.2” to projects that do not involve subdivisions. (Petition at ] 5; emphasis
in original.) TLP’s rhetoric reaches a crescendo when it argues that the City has discriminatorily
singled it out for a “new” interpretation of Section 91.7006.8.2 as part of a “pretextual subversion of
the LAMC to foist upon the Project discretionary review where it does not otherwise apply.”
(Opening Brief at 13:18-20.) A brief review of historical documents, however, demonstrates that TLP
is crying wolf, and that the City’s interpretation of Section 91.7006.8.2 has never wavered.

The tentative map requirement has been in place (albeit under a different section number)
since 1964. (See Kashefi Decl, 9 12.)* The Department of Building and Safety has referenced the
requirement in its pre-printed Grading Plan Correction Sheet at least since 1979.° The 1979 Gradiﬁg
Plan Correction Sheet summarized the requirement as “City Planning approval required on

application and on plans when area of site exceeds 60,000 square feet.” (RIJE, Tab 34, p. 642 (item |

% In 1964, the City’s Building Code, however, contained a definition of the term “site” that is
different from that currently set forth in LAMC Section 91.7003. “Site” was defined then as “a
parcel of land upon which one or more buildings are being erected or are proposed to be erected.”
(RJE, Tab 35.) The early intent to apply the tentative map requirement to grading on land where only
one building was proposed further demonstrates that the requirement was never limited solely to
subdivision projects. '

° A Correction Sheet provides an applicant with instructions for obtaining building and
grading permits, Plan Check engineers use these sheets, circling the applicable instructions, when
providing comments to developers. (Kashefi Decl., §4.)
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No. 14.) The Department’s current pre-printed Grading Plan Correction Sheet, which was provided to
TLP for this project, states “City Planning approval is required for any import or export of earth
materials to or from and for grading work conducted on a grading site in Hillside Areas having an
area in excess of 60,000 square feet.” (RJE, Tab 24.) Notably, the Correction Sheets do not say now,
and did not say nearly 35 years ago, that City Planning approval was only required for subdivision
projects.

The City Attorney’s Office has also consistently interpreted Section 91.7006.8.2 to apply to
grading on alf hillside projects involving large building sites. In a 1990 opinion memorandum to
Deputy Advisory Agency Gary Morris, the City Attorney’s Office discussed a grading project on a
hillside building site located in Franklin Canyon that had already been subdivided in the 1920s. The
memorandum noted that the Department of Building and Safety referred the grading permit
application to the Advisory Agency for approval, and that the Advisory Agency waived the tentative
tract map requirement. The City Attorney’s Office took as a given that staff properly applied the
Section to a project that proposed no new subdivision. The City Attorney, however, took issue with
the Advisory Agency’s waiver of the tract map requirement without first conducting an environmental
review. The City Attorney opined that because the waiver was “discretionary” —meaning the City
could require a tract map for the grading even where no new subdivision was proposed — CEQA
required environmental review before the waiver could issue. (RJE, Tab 19, pp. 484-85.)

Ten years later, the City Attorney’s Office again opined on Section 91.7006.8.2 in response to
City Council member Richard Alatorre’s inquiry on a project located at 6200 Pine Crest Drive. The
Council member asked whether the Section applied to a grading project that called for the
construction of 93 homes on a tract that was subdivided in 1902. The City Attorney advised that the
Section did apply and that a waiver of the tract map requirement should only issue if the Advisory
Agency found “that a tract map is not necessary to carry out the goals and purposes of the division of
land regulations.” (RJE, Tab 19, pp. 488-89.) The City Attorney further explained that a waiver
necessarily involves a finding “that the tract map review process would not lead to a better grading

plan and that the grading plan submitted by the applicant would protect the hillsides to the same
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degree as arplan consistent with the City’s subdivision regulations.” (J'd.)6 Ultimately, the City issued
a waiver of the tentative tract map requirement after conducting an environmental review and
imposing mitigation measures for the grading. (RJE, Tab 31.)
The Franklin Canyon and Pine Crest Drive projects are not the only instances in which the
City applied Section 91.7006.8.2 to projects that proposed no new subdivision. While it is not
possible to run a search on the City’s computer system for grading projects to which the City applied
Section 91.7006.8.2 in the past, informal inquiries to long-time City staff have yielded the following
additional examples, none of which involved subdivisions:
° The City applied the Section to a 1988 project at 12473 Gladstone Avenue that
included grading on a site that exceeds 60,000 square feet. The approval states that the
“grading is to permit construction of 2 buildings providing 36,680 sq. ft. of warchouse
space and 10,000 sq. ft. of office space, plus associated parking.” (RJE, Tab 33.)
® The City applied the Section to a 1988 project at 2236 Merton Avenue that included
grading on a site that exceeds 60,000 square feet. The approval states that the “grading
is to permit the construction of an 86 bed addition to an existing 117 bed nursing
home.” (RJE, Tab 32.) |
° The City applied the Section to a 2000 project at 2001 Benedict Canyon Drive and
1441 Angelo Drive that included grading on a site that exceeds 60,000 square feet.
The approval states that the grading is for two single family homes on two existing
parcels. (RJE, Tab 30.)
(Kashefi Decl., 99 18-21.)

% The Pine Crest project shows that history does, in fact, repeat itself. TLP’s counsel, Mr.
Reznik, represented the hillside developer in the Pine Crest case, and Latham & Watkins represented
community members demanding discretionary review for the grading project. Mr. Reznik has
attempted to distinguish the Pine Crest Drive case from this one by arguing that the City properly
applied Section 91.7006.8.2 to the Pine Crest project because the project also required a lot line
adjustment. (Reznik Decl., 421.) Mr. Reznik raises a distinction without a difference. Lot line
adjustments are exempt from the Subdivision Map Act and therefore require no tract map. See Gov’t
Code Section 66412 (d). Thus, if Section 91.7006.8.2 applied to the Pine Crest project, it also applies
to TLP’s project.
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